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Abstract

Negligence by doctors has to be determined by midgeo are not trained in medical
science. They rely on experts’ opinion and decidetle basis of basic principles of
reasonableness and prudence. This brings into afl@ubjectivity into the decision and the
effort is to reduce it and have certain objectivietia. This may sound simple but is
tremendously difficult as medical profession ev®hand experimentation helps in its
evolution. Thus, there is a constant tussle betvleerestablished procedures and innovative
methods. But, innovation simply for the sake ohdpalifferent, without any reason is not
acceptable. And, these issues make it extremelienang to decide negligence by doctors.
The paper examines the concept of negligence inicalegrofession in the light of

interpretation of law by the Supreme Court of Indiad the idea of the ‘reasonable man’.
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Medical Negligence: Law and Interpretation
Introduction

For a patient, the doctor is like God. And, the Gedhfallible. But that is what the patient
thinks. In reality, doctors are human beings. Alederr is human. Doctors may commit a
mistake. Doctors may be negligent. The supportf stady be careless. Two acts of
negligence may give rise to a much bigger problénmay be due to gross negligence.
Anything is possible. In such a scenario, it igicail to determine who was negligent, and
under what circumstances.

In a country committed to the rule of law, such texat are taken to the court and judges are
supposed to decide. However, negligence by doalidficult to be determined by judges as
they are not trained in medical science. Theirglens are based on experts’ opinion. Judges
apply the basic principles of law in conjunctiorttwihe law of the land to make a decision.
Reasonableness and prudence are the guiding factors

We would like to go through these principles in light of some court judgments and try to
understand as to what is expected from a doctarraasonable person. As these issues are at
the core of medical profession and hospitals arecty affected by new interpretation of an
existing law regarding medical professionals, itpiertinent to deal with them at the
individual level of the doctor, and also at the éoyer's level i.e., hospital.

Negligence

It is very difficult to define negligence, howevethe concept has been accepted in
jurisprudence. The authoritative text on the suhijedndia is the ‘Law of Torts’ by Ratanlal
and Dhirajlal® Negligence has been discussed as:

Negligence is the breach of a duty caused by thisssom to do something which a
reasonable man, guided by those considerationshwdndinarily regulate the conduct
of human affairs would do, or doing something whicprudent and reasonable man
would not do. Actionable negligence consists inrteglect of the use of ordinary care
or skill towards a person to whom the defendantsthe duty of observing ordinary
care and skill, by which neglect the plaintiff hasffered injury to his person or

property.
The definition involves three constituents of ngefice:

(1) A legal duty to exercise due care on the pathe party complained of towards
the party complaining the former's conduct withia scope of the duty;

(2) breach of the said duty; and

(3) consequential damage.

Cause of action for negligence arises only whenadgroccurs; for, damage is a necessary
ingredient of this tort. Thus, the essential congyda of negligence are three: 'duty’, 'breach’
and 'resulting damage’.

2 Law of Torts, Ratanlal & Dhirajlal, Twenty-fourth Eidih 2002, edited by Justice G.P. Singh; pp.441-442
T
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In the landmark Bolam caet was held that:

In the ordinary case which does not involve anycipeskill, negligence in law means
a failure to do some act which a reasonable mameirtircumstances would do, or the
doing of some act which a reasonable man in tleuistances would not do; and if
that failure or the doing of that act results ijuig, then there is a cause of action.

Thus, the understanding of negligence hinges on ‘és@sonable man’. Let us try to
understand who this ‘reasonable man’ is.

The ‘Reasonable Man’

It has been held by the courts that the test cfamableness is that of the ‘ordinary man’ or
also called as the ‘reasonable man’. In Bolam dag&s discussed that:

In an ordinary case it is generally said you juddey the action of the man in the
street. He is the ordinary man. In one case itle&s said you judge it by the conduct
of the man on the top of a Clapham omnibus. Hedsordinary man.

Why the mention of ‘Clapham omnibus’? The Bolamgomeknt was pronounced in 1957 and
Clapham, at that time, was a nondescript south @onguburb. It represented “ordinary”
London. Omnibus was used at that time for the pulblis. Thus, “the man on the top of a
Clapham omnibus” was a hypothetical person, who iasonably educated and intelligent
but was a non-specialist.

The courts used to judge the conduct of any defendg comparing it with that of the
hypothetical ordinary man.

Professional

According to the English language, a professiosa person doing or practising something
as a full-time occupation or for payment or to akema living; and that person knows the
special conventions, forms of politeness, etc. @ased with a certain profession.
Professional is contrasted with amateur — a pengum does something for pleasure and not
for payment!

Negligence by professionals

The Supreme Court of India discussed the conduptaiessionals and what may amount to
negligence by professionals in Jacob Mathew’s*case

In the law of negligence, professionals such aydasy doctors, architects and others
are included in the category of persons professimge special skill or skilled persons

3 Bolam v. Friern Hospital Management Committee, QigeBanch Division, 1957, Date of decision - 26
February 1957, Citation: [1957] 1 W.L.R. 582 = [1957] 2 All EIR8

* Oxford Advanced Learner's Dictionary of Current EnglishSAHornby

® Jacob Mathew vs. State of Punjab, Supreme Court af,IAdigust 5, 2005, Citation: 2005 (6) SCC 1 = AIR
2005 SC 3180
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generally. Any task which is required to be perfedmwith a special skill would
generally be admitted or undertaken to be perforomdd if the person possesses the
requisite skill for performing that task. Any reasble man entering into a profession
which requires a particular level of learning todadled a professional of that branch,
impliedly assures the person dealing with him tthet skill which he professes to
possess shall be exercised and exercised with nallso degree of care and
caution....

He does not assure his client of the result...A phigeiwould not assure the patient
of full recovery in every case. A surgeon cannat daes not guarantee that the result
of surgery would invariably be beneficial, muchdds the extent of 100% for the
person operated on...

...Judged by this standard, a professional may e Itedile for negligence on one of
two findings: either he was not possessed of thaiséde skill which he professed to
have possessed, or, he did not exercise, with mah$® competence in the given case,
the skill which he did possess. The standard tagydied for judging, whether the
person charged has been negligent or not, woulth&ieof an ordinary competent
person exercising ordinary skill in that professidnis not necessary for every
professional to possess the highest level of eigedrt that branch which he practices.

...A highly skilled professional may be possessethaifer qualities, but that cannot
be made the basis or the yardstick for judgingpbgormance of the professional
proceeded against on indictment of negligence.

The Bolam case very clearly distinguished betwéennegligence by an ordinary man and
negligence by a professional in the following words

But where you get a situation which involves thes uf some special skill or
competence, then the test as to whether theredwasriegligence or not is not the test
of the man on the top of a Clapham omnibus, beched®s not got this special skill.
The test is the standard of the ordinary skillech regercising and professing to have
that special skill. A man need not possess thedsigbxpert skill; it is well established
law that it is sufficient if he exercises the omliy skill of an ordinary competent man
exercising that particular art.

Negligence by Medical Professionals

In Jacob Mathew case, the Supreme Court of Ind&dume into details of what is the
meaning of negligence by medical professionals.

Negligence in the context of medical professionessarily calls for a treatment with
a difference. To infer rashness or negligence erptrt of a professional, in particular
a doctor, additional considerations apply.

A case ofoccupationalnegligence is different from one pfofessionahegligence. A
simple lack of care, an error of judgment or andat, is not proof of negligence on
the part of a medical professional. So long asaaddollows a practice acceptable to

L ——
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the medical profession of that day, he cannot dd hable for negligence merely

because a better alternative course or methodeatntient was also available or
simply because a more skilled doctor would not hehasen to follow or resort to that
practice or procedure which the accused followed.

When it comes to the failure of taking precautiovisat has to be seen is whether
those precautions were taken which the ordinaneeepce of men has found to be
sufficient; a failure to use special or extraordyn@recautions which might have
prevented the particular happening cannot be thedard for judging the alleged
negligence.

So also, the standard of care, while assessingrdetice as adopted, is judged in the
light of knowledge available at the time of theident, and not at the date of trial.

Similarly, when the charge of negligence arisesajutilure to use some particular

equipment, the charge would fail if the equipmeaswot generally available at that
particular time (that is, the time of the incideat)which it is suggested it should have
been used.

In the Bolam case, the court held that:

... In the case of a medical man, negligence medhsdao act in accordance with
the standards of reasonably competent medical mémeaime. That is a perfectly
accurate statement, as long as it is rememberddthieee may be one or more
perfectly proper standards; and if he conforms witle of those proper standards,
then he is not negligent.

. He is not guilty of negligence if he has actedakcordance with a practice
accepted as proper by a responsible body of meutieal skilled in that particular art.
... A man is not negligent, if he is acting in acamde with such a practice, merely
because there is a body of opinion who would tagerdrary view.

At the same time, that does not mean that a mediea can obstinately and pig-
headedly carry on with some old technique if it lh@en proved to be contrary to
what is really substantially the whole of informextedical opinion. Otherwise you
might get men today saying:

“l do not believe in anaesthetics. | do not beli@gvantiseptics. | am going to
continue to do my surgery in the way it was donth@éeighteenth century.”

That clearly would be wrong.
Degree of Negligence

The Delhi High Court laid down in 2005 that in ¢ivaw, there are three degrees of
negligencé

® Smt. Madhubala vs. Government of NCT of Delhi; DelhgtHCourt, 8 April 2005, Citation: 2005 Indlaw
DEL 209 = 2005 (118) DLT 515
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® lata culpa gross neglect
(i) levis culpa ordinary neglect, and
(i) levissima culpaslight neglect.

Every act of negligence by the doctor shall nataattpunishment. Slight neglect will surely
not be punishable and ordinary neglect, as the rsumggests, is also not to be punished. If we
club these two, we get two categories: negligencavhich the doctor shall be liable and that
negligence for which the doctor shall not be liallle most of the cases, the dividing line
shall be quite clear, however, the problem is osthcases where the dividing line is thin. In
all such cases we fall back upon the test laid dowBolam case and which has been upheld
in Jacob Mathew case.

Before we proceed further, let us have a look atféitts of the above mentioned two cases:
Bolam and Jacob Mathew.

Bolam Case

John Hector Bolam suffered from depression and tested at the Friern Hospital in 1954
by E.C.T. (electro-convulsive therapy). He was gigen any relaxant drug, however, nurses
were present on either side of the couch to prelentfrom falling off. When he consented
for the treatment, the hospital did not warm himtted risks, particularly that he would be
given the treatment without relaxant drugs. Heaned fractures during the treatment and
sued the hospital and claimed damages for neglegeiperts opined that there were two
practices accepted by them: treatment with relaxlags and treatment without relaxant
drugs. Regarding the warning also, there were maotges prevalent: to give the warning to
the patients and also to give the warning only wienpatients ask about the risks. The court
concluded that the doctors and the hospital wera@gligent.

Jacob Mathew Case

In this case a patient was admitted to CMC Hospitaidhiana. He felt difficulty in
breathing. No doctor turned up for about 20-25 ri@su Later two doctors — Dr. Jacob
Mathew and Dr. Allen Joseph — came and an oxygéndgy was brought and connected to
the mouth of the patient. Surprisingly, the breaghproblem increased further. The patient
tried to get up. The medical staff asked him to a@mn bed. Unfortunately, the oxygen
cylinder was found to be empty. Another cylinderswaought. However, by that time the
patient had died. The matter against doctors, kalsptaff and hospital went up to the
Supreme Court of India. The court discussed théamat great detail and analysed the aspect
of negligence from different perspectives — cigiiminal, torts, by professionals, etc. It was
held that there was no case of criminal rashnesggligence.

Civil or Criminal Liability

The liability of the doctor shall be civil or crimal or both. One of the essential elements in
criminal law ismens rea— the guilty mind or an evil intention. The questiarises as to
whether in cases of medical negligence — whethghtslordinary or gross — is there any
criminal liability? Asmens reds essential, it is difficult to argue that thectlw had a guilty
mind and was negligent intentionally. This has b#enmain argument in most of the cases
in which the decision was to decide about the grahiliability. For instance, in

L ——
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Jacob Mathew, neither the doctor nor any other ikadsgtaff intentionally connected the
empty cylinder. Similarly, in Bolam, the doctorstbe hospital did not want to do something
wrong intentionally. At no point of time, they hadjuilty mind.

In Dr. Suresh Gupta’s Cdse Supreme Court of India, 2004 — the court helit the legal
position was quite clear and well settled that vadwem a patient died due to medical
negligence, the doctor was liable in civil law feaying the compensation. Only when the
negligence was so gross and his act was so recktess endanger the life of the patient,
criminal law for offence under section 304A of ladiPenal Code, 1860 will apply.

The section is as follows:
304A — Causing death by negligene@Vhoever causes the death of any person by
doing any rash or negligent act not amounting tpatle homicide shall be punished
with imprisonment of either description for a tewhich may extend to two years, or
with fine, or with both.

Certain other sections which are relevant for thgsc are as follows:

Section 80 - Accident in doing a lawful AetNothing is an offence which is done by
accident or misfortune, and without any crimindéintion or knowledge in the doing
of a lawful act in a lawful manner by lawful meaarsd with proper care and caution.

Section 88 - Act not unintended to cause deathe dipnconsent in good faith for
person’s benefit Nothing, which is not intended to cause deathan offence by
reason of any harm which it may cause, or be irgdray the doer to cause, or be
known by the doer to be likely to cause, to anysperfor whose benefit it is done in
good faith, and who has given a consent, whethpress or implied, to suffer that
harm, or to take the risk of that harm.

Interestingly the illustration along with this sect refers to an act of a surgeon. It is
as follows:

A, a surgeon, knowing that a particular operatinikely to cause the death of Z,
who suffers under a painful complaint, but not mig to cause Z's death, and
intending, in good faith Z's benefit, performs tlageration on Z, with Z's consent. A
has committed no offence.

The court held that the negligence has to be “gnesgigence” or “recklessness” for fixing
criminal liability on a doctor. The standard of figgnce is much higher as compared to what
is relevant in civil liability cases. It is not spty lack of normal care. It has to be gross lack
of competence or inaction and wanton indifferencehie patient's safety. The court said
“...where a patient’s death results merely from eabjudgment or an accident, no criminal
liability should be attached to it. Mere inadvederor some degree of want of adequate care
and caution might create civil liability but wouhit suffice to hold him criminally liable.”

In Jacob Mathew, the court held that:

" Dr. Suresh Gupta vs. Government of N.C.T. of Delhi, Augu8004, Supreme Court of India, AIR 2004 SC
4091

L —
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The moral culpability of recklessness is not lodabe a desire to cause harm. It
resides in the proximity of the reckless state ofdrio the state of mind present when
there is an intention to cause harm. There is,tirerowords, a disregard for the
possible consequences. The consequences entatles isk may not be wanted, and
indeed the actor may hope that they do not ocatirtis hope nevertheless fails to
inhibit the taking of the risk. Certain types obhation, called optimizing violations,
may be motivated by thrill-seeking. These are tyea@ckless.

The Supreme Court in Jacob Mathew made it veryrdsao when a medical professional
can be prosecuted under criminal law for negligefrcéne words of the court:

To prosecute a medical professional for negligemeder criminal law it must be
shown that the accused did something or failedateamething which in the given
facts and circumstances no medical professionblsrordinary senses and prudence
would have done or failed to do. The hazard takethb accused doctor should be of
such a nature that the injury which resulted wastrhikely imminent.

Martin D’Souza’s Casé

This is a case regarding kidney transplant and cmezB being administered post-operation
wherein there is a dispute about the medicinefitsad the dosage. In 1991, the patient who
was suffering from chronic renal failure went tond&ati Hospital, Mumbai for kidney
transplant. He was undergoing haemodialysis twise@k. Later he got his kidney transplant
done at Prince Aly Khan Hospital. During his treatrhat Nanavati Hospital he did not
complain of deafness. At Nanavati Hospital he wasg@ibed Amikacin of 500 m.g. twice a
day for 14 days. Much later, the patient filed anptaint at the National Consumer Dispute
Redressal Commission, New Delhi and claimed cormgiemsof Rs. 12 lakhs as his hearing
had been affected. He complained that the dosagemikacin was excessive and caused
hearing loss. The matter finally went to the Supmre@ourt. Almost all earlier cases
pertaining to medical negligence have been discubgethe Supreme Court in the instant
case and it was held that the doctor and the radspére not negligent.

Interestingly, this case very strongly defendedghsition of doctors vis-a-vis the patients.
The court has made an interesting observation:

The law, like medicine, is an inexact science. @aenot predict with certainty an

outcome of many cases. It depends on the partiatas and circumstances of the
case, and also the personal notions of the Judgeeoted who is hearing the case.
However, the broad and general legal principleatirey to medical negligence need
to be understood.

Difficulties in application of Mathew guidelines

The Supreme Court observed that there were diffesuin the application of principles as
laid down in Jacob Mathew’s case. For instance:

8 Martin F. D'Souza vs. Mohd. Ishfag, Supreme Court ofalnti¥ Feb 2009; Bench: Markandeya Katju and G.
S. Singhvi, JJ.; the judgment was delivered by Katju thtioh: AIR 2009 SC 2049

L ——
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1. “The practitioner must bring to his task a reas¢malegree of skill and knowledge,
and must exercise a reasonable degree of cardeldie very highest nor a very low
degree of care and competence is what the lawnesjui{as per Jacob Mathew's
case)

The court observed that it is a matter of individuaderstanding as to what is
reasonable and what is unreasonable. Even expeangsdisagree on certain issues.
They may also disagree on what is a high leveboé @and what is a low level of care.

2. The Jacob Mathew case said that “simple” negligema® result only in civil
liability, but “gross” negligence or recklessnesaymesult in criminal liability. Now,
what is simple negligence and what is gross negtigemay not be so easy to be
determined. Experts may not agree on this becduasdividing line between the two
is quite thin.

Judges as lay men

Thus, Martin D’'Souza’s judgment held that it wagyvélifficult or rather impossible to
understand, and therefore, define as to what sstieable” and what is “simple” and what is
“gross”. At one place, the court observed:

Judges are not experts in medical science, rdtlegrdre lay men. This itself often makes
it somewhat difficult for them to decide casestiatato medical negligence.

In short, the Martin D’Souza judgment is like a femsion by the judges that in cases of
medical negligence, the judges are ill-equippechéaie any decision and that too on the finer
aspects of “simple” or “gross” negligence.

Police and Harassment of Doctors

An interesting order passed by the Supreme Coutisncase was a warning given to police
officials not to arrest or harass doctors unlessféitts clearly come within the parameters
laid down in Jacob Mathew’s case. Even a threatgigen to the policemen that if they did
not follow these orders they themselves have te kagal action.

Consumer Courts

Another interesting order was to all the consunoearhs — district, state and national — and
the criminal courts, that before issuing noticeataoctor or a hospital, against whom the
complaint was made, the consumer forum or the oahgourt must first refer the matter to a
committee of doctors and only when the committgms of aprima faciecase of medical
negligence, the notice should be issued.

Critique
These two orders were rather surprising becausewbuld have created hurdles in the
working of the consumer courts, criminal courtsaeedl as police. As per the law laid down

in the Consumer Protection Act, there is no pravidor a committee of doctors to first give

L ——
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aprima faciereport. It is agreed that in the last 10-15 yé¢laese has been a lot of harassment
of doctors and hospitals, however it does not nthahthe pendulum should swing to the
other end. A balance has to be achieved and thhat precisely has been done by another
bench of the Supreme Court in Kishan Rao’s caséarch 2010.

Kishan Rao’s cas€

Kishan Rao got his wife admitted to Nikhil SupereSiality Hospital in Hyderabad as she
was suffering from fever and complaining of chillhe was not given any treatment for
malaria. Instead she was being treated for typt®ind did not respond to the treatment. In a
very precarious condition, she was shifted to Ydshloospital where she died due to cardio
respiratory arrest and malaria. Kishan Rao filedaae in the District Forum and sought
compensation for the negligence of the Nikhil htapiThe hospital delayed filing the case
sheet. Finally, the District Forum decided in favofiKishan Rao. Hospital appealed in the
State Commission, which overturned the decisiothef District forum on the ground that
there was no expert opinion to the effect thattthatment given by the hospital was wrong
or the hospital was negligent. National Commissipheld this decision.

Kishan Rao appealed in the Supreme Court, whicherobd that the case was not
complicated which required expert opinion as evigent was a simple case of wrong
treatment. The patient complained of intermittentefr and chill and was being treated for
typhoid instead of malaria.

The court held that it was not bound by the eariecision of the same court in Martin
D’Souza’s case as that judgment vpas incuriamregarding the directions for expert opinion
is concerned. The court held that it was not nesgss all cases to seek expert opinion
before proceeding with the matter. For simple abdaus cases, the consumer courts were
free to proceed without seeking expert opinion nedinstant case fell in such a category.

In Martin D’Souza the court did not follow the disttion, as laid down in Jacob Mathew
case, regarding criminal prosecution and seekimgpemsation under Consumer Protection
Act. Thus, the guidelines, as laid down in MartifbBuza, regarding expert opinion before
proceeding with any case do not hold good in comsymnotection cases and that too which
are quite obvious and straightforward. Moreovee ttonsumer protection law has been
enacted to expedite the entire process and theoifdesgpert opinion at the outset shall defeat
the very purpose of the law. Hence the guidelimessfar as expert opinion before issuing
notice, are concerned need not be followed.

Finally, the Supreme Court allowed the appeal adéred Nikhil hospital to pay the amount
to Kishan Rao as ordered by the District Forum.

Critique
This is a very bold judgment in which a bench (gglént size to the bench of Martin

D’Souza’s case — both two judges, and one judgenmamy held that the above mentioned
observations of Martin D’Souza’s case wpeg incuriam

9 V. Kishan Rao vs. Nikhil Super Speciality Hospital, Bupe Court of India, 8 March 2010, Citation: 2010 (5)
SCR 1
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It was held in A.R. Antulay v. R.S. Nayak, reporiad1988) 2 SCC 602 thater incuriam

are those decisions, which are made in ignorancémgetfulness of some inconsistent
statutory provision or of some authority bindingtbe court concerned, so that in such cases
some part of the decision or some step in the r#ag®n which it is based, is found, on that
count to be demonstrably wrong.

The court held that it was not bound by the dimetwigiven in D’'Souza’s case and expert
evidence from a committee was not required.

This is really unfortunate that contradictory judgmts are being pronounced by benches of
equal size in the Supreme Court. Common man islartabcomprehend as to what is the
interpretation of law. Which judgment should a perdollow: the earlier judgment or the
latter? In case he does not follow the earlier &g going to be punished for contempt of
court and in case he follows the earlier judgmeitititvnot be a mockery of the procedural
and substantive law as laid down by the legislatihe matter should be decided by a larger
bench of the Supreme Court so that there is céytaimd the doctors as well as the patients
are absolutely clear about the provisions of law.

Minor Marghesh Case®

Marghesh, a minor, was admitted in Dr. Mehta’s ltaspwvith the complaint of loose
motions. He was injected glucose saline througlrigtg shoulder and later through the left
foot, which swelled and turned black upto the kri¢e.was taken to another hospital where
the doctor amputated the left leg below the knebeabad developed gangrene. Marghesh,
through his father, filed a complaint in the St@@mmission and claimed compensation for
the negligence of Dr. Mehta. It was allowed. Dr. hite appealed in the National
Commission, where it was allowed on the basis peexopinion of another doctor that there
could be ten other reasons for gangrene. Marghppbated in the Supreme Court, which
took strong objection to the National Commissiamégision based on the solitary ground of
an expert opinion and did not pay any attentionDio Mehta's conduct during the
proceedings. Dr. Mehta did not produce the caseergafor six long years and did not
produce a very important key doctor, who was ingdhin the treatment, as a witness. The
Supreme Court allowed the appeal with the obsematiat the National Commission should
have been much more diligent and cautious.

This judgment gives in a nutshell, most of the it@ases decided by the Supreme Court. It
is more to do with the way the National Commisdianctions and also a missive as to how
the consumer courts need to exercise discretioa.fatts of the case very clearly tell us that
the patient was not brought in a precarious comditio Dr. Mehta’s hospital and the
treatment given resulted in amputation of the liegt There was no apparent reason for this
to happen and hence, Dr. Mehta and his hospitalparea facie liable. However, the
Supreme Court remanded the matter to the Nationairission to be finally decided in a
speedy manner.

19 Minor Marghesh K. Parikh vs. Dr. Mayur H. Mehta, Supre®aeert of India, 26 October 2010, citation: AIR
2011 SC 249
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Problems and Suggestions
Duty

The idea of negligence can be understood only vthere is clarity about the duty of the
doctor, assisting staff and the hospital as a whioleseveral cases, there is a problem of
overlapping duties and thus, it becomes difficoltitaw a line between the duty of A and B.
In any case, the doctor is under an obligationiardirectly liable for the acts performed by
him. For the assisting staff, it is the duty of thespital and the person himself. Both have a
joint and several liability. Thus, it is advisaldehave clear-cut duties laid down for different
persons. But, in practice, this is not so easgaitnot be done perfectly. The choice is to try
doing it in an imperfect manner or not doing itadit Prudence says that there can be an
endevour to put in black and white the duties dfedent persons working in a hospital. It
provides a basic framework, which helps in decidimatters in situations of confusion and
failure.

General Practitioner vs. Specialist

A number of problems arise when a general praogtidries to treat a patient who requires
services of a specialist or a super-specialisttif@rother hand, there may be problems also in
situation when the general practitioner could h&veated a patient, however, forms an
opinion that he cannot do anything and the patiamt be taken to a specialist. In such cases,
time may be a crucial factor and by the time thiepais taken to a specialist, it may be too
late. In both the abovementioned situations, ibibe seen that the general practitioner has a
very critical role to play in the treatment of dipat. Agreed that the general practitioner is
not supposed to know everything, however, it iseetpd that he must guide the patient
properly to the best of his ability. He has to eis his discretion so that the patient gets the
best, at that place and at that time, taking imtmant the distance of the nearest specialist,
his availability and the condition of the patielhus, a lot depends on the first doctor to
whom the patient is taken for treatment. There lmamo hard and fast rules to be followed,
however, the doctor must make a decision in thaesorof the facts and circumstances.
Common sense of a trained medical expert — not@fraan — is the guiding factor.

Risk and adventure

A problem often seen is the experimentation modgoaie doctors. As they might have been
practising as a doctor for a very long time, theyeh experience and on the basis of that
experience they would like to deviate from the dtad set practice and procedure followed
by others. There is nothing wronger se.The only problem is when it becomes an
unnecessary experimentation. Risk taking just fdveature is not acceptable. Thus, if a
doctor can perform a difficult surgery in candlghli — because there is no electricity
connection — it does not make sense that he insg&sferming surgery in candle light when

there is power available. Thus, the level of experexpected is that of the ‘person having
ordinary skills in the art’ and the conduct expédtethat of a reasonable and prudent person.

Protocol

Proper guidelines, methods, procedures and protaost be laid down for things which are
routine or are well-known and established by expetich guidelines help others in treating
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the patients with the well-settled methods. Assuomgttaken while giving such a treatment
should also be documented. Also, the practicingtatomeed not follow it blindly.
Commonsense of an expert — trained medical pracéti— must be exercised. In case there is
a failure to exercise commonsense, it is a caseegfigence. As a layman, let us take an
example. A standard procedure discusses abouainigat for certain disease prevalent in a
very cold place. Now, before administering thaaitneent to a patient with that disease who
recently travelled from a very cold place to a plaice, the doctor has to take into account
that the place where is treatment currently wilgbesn is a hot place. As common sense — of
a layman — tells us, the patient cannot, of coureegxpected to cover himself with blankets
and drink lot of warm fluids. The common sense mfeapert has to add on to the common
sense of a layman. Thus, the guidelines providertio direction and guidance to achieve
and end. In no case the guidelines should becore@a@m themselves.

Paper work

Law requires evidence and documentary evidencehénform of case papers has to be
meticulously prepared. The duty of the doctor istreat the patient, however, it is also
important to document the treatment given andrmaédi the reason why such treatment has
been given. The matters reach a court after sewesaths and years and by that time the
only thing on which the parties can rely in the tds the case file. The oral evidence of
doctors and other staff also adds to the evidemmeever, the documentary evidence always
gets precedence, until and unless proved to beedordt is also important to have
transparency in the system and give a copy ohellpapers, reports, films, etc. to the patient.
In such a case the confidence of a patient in tspital and its system increases. There are,
however, some doctors and hospitals who try to kkeepatient in the dark. The oft-repeated
phrase is, “do you have trust in me?” The patisrimost at the mercy of the doctor.

Electronic Records

An important improvement in the paper work has beethe shape of electronic records,
which allow easy storage and retrieval. At the séime, several copies can easily be made.
There is also minimal chance of errors creepinggmmost of the items are to be selected
from a drop-box. The issue of bad handwriting, vesynmon complaint with doctors, is also
easily taken care of. All new hospitals work withcél network of computers and do not
transfer papers from one place to another. Theatsésno chance of losing a paper.

Conclusion

There are two possibilities in cases of negligenegher it is negligence of the doctor or it is
negligence of the staff. There may be a possibdftyegligence, both of the doctor and the
staff. In most of the cases, it will be a caseoirftjand several liability, and both the doctor
and the hospital will be liable. The division o&bility between the two of them will be
decided according to the understanding betweehatbeAs far as determining negligence is
considered, courts have to depend on the advicexpérts, except in cases of blatant
violation of protocol and doing things which arenswmlered to be unreasonable and
imprudent. The level of subjectivity in such deois is quite high and the purpose of law to
be certain and specific is defeated to a largenéxiecent decisions are a good step in the
direction of making this murky area a bit tidy, rewer, a lot needs to be done by the courts
in the shape of clearer judgments so that the layoaa benefit. As of now, the judgments

L —
W.P. No. 2011-03-03 Page No. 14



IIMA e INDIA Research and Publications

leave a lot of room for discretion, which at timmay be exercised by different persons,
including doctors and judicial officers, in an usttable manner. The law on the subject
needs to be more precise and certain. That widlgugive a better understanding about the

“reasonable man”.
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